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Assam Schedule VII, Form No- 132 

 

     HIGH COURT FORM NO (j) 2. 

    HEADING OF JUDGMENT IN ORIGINAL SUIT 

                 IN THE COURT OF MUNSIFF NO- 1 AT NALBARI 

       DISTRICT- NALBARI 

 

    Title Suit case No- 67 of 2012 

 

 Present:            Dulumoni Das, LLM AJS

          Munsiff No- 1, Nalbari 

  

 

          On this 26th day of MARCH 2018 

 

1. Sri Barun Ch. Kakati 

S/O- Late Keshab Ch Kakati 

R/O- Nalbari Town, Ward No- 3 

Mouza- Khata, PS- Nalbari 

Dist- Nalbari, Assam 

 

 

       ……………… Plaintiff 

 

 

   -Versus- 

 

 

1. Smt. Manomati Hazarika  

W/O- Late Arabinda Hazarika 

 

2. Sri Nabajyoti Hazarika 

S/O- Late Arabinda Hazarika 

 

Both are from Village- Japarkuchi, Mouza- Khata 

PS and Dist- Nalbari, Assam 
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3. Sri Abani Hazarika 

S/O- Late Baneswar Hazarika 

Village- Japarkuchi, Mouza- Khata 

PS and Dist- Nalbari, Assam 

     ………… Defendants 

 

This suit coming on for final re-hearing on 20/12/2017 in the presence of: 

 

  Sri Champak Dutta        Advocate for the plaintiff(s) 

 

 

  Sri Arup Baishya        Advocate of the defendant(s) 

   

 

And having stood for consideration on this day, the court delivered the 

following judgment:-  

 

 JUDGMENT 

 

1. The plaintiff has instituted this suit declaration under section 9 of CPC r/w 

proviso under section ‘Specific Relief Act 1963’ with its consequential 

reliefs with permanent injunction or to pay the money that paid to the 

husband and father of defendant No-1 and 2 respectively along with 

interest and compensation.  

 

    The case of the plaintiff  

  

2. The brief facts leading to the institution of this suit as revealed from the 

plaint is that, plaintiff and the defendant are the citizens of India 

governed by Hindu Law. The schedule property was owned and 

possessed by one Arabinda Hazarika who had mutation over the schedule 



  TS No- 67 of 2012 
  (Page No- 1 to 13) 
 

TS No- 67 of 12 Page 3 
 

noted property. Late Arabinda Hazarika proposed to sell schedule noted 

property to the plaintiff. The plaintiff agreed to the proposal and after 

discussion the value of the schedule noted land fixed @ of Rs. 1,25,000/- 

and on dated 28.4.2001 Late Arabindra Hazarika received Rs. 35,000/- as 

advanced and hand over the possession of the schedule noted land to the 

plaintiff assuring that after preparation he will execute the sale deed in  

favour of the plaintiff and will received the balance amount. On 7.7.03 Lt. 

Arabindra Hazarika executed an agreement in presence of witnesses 

assuring that he will execute a sale deed after having necessary 

permission from the concerned authority and will received the balance 

amount of Rs. 90,000/- but before execution of the said ‘baina patra’ 

father of late Arabinda Hazarika named the Baneswar Hazarika died and 

separation of their family with his brothers took place before execution of 

the said ‘baina patra’. The schedule property was solely owned and 

possessed by Lt Arabinda Hazarika till the handing of its possession to the 

plaintiff. Before the death of Arabinda Hazarika plaintiff approached him 

again and again and requested him to receive the balance amount of 

money and to execute the sale deed in his favour which Arabindra 

Hazarika deferred again and again till his death. In this instant suit, 

defendant No. 1 and 2 are the successor of Late Arabinda Hazarika. The 

proforma defendant No. 3 is the brother of late Arabinda Hazarika. 

Plaintiff contended he developed the suit land by earth filing and the land 

is fenced and also installed a tube well and also planted some ‘Zirat’ upon 

the suit land which caused in total Rs. 1,00,000/. On 25/02/12 the 

defendants along with some unkown persons suddenly forcefully entered 

to the suit land and damaged the fencing and erected a small ‘Tin Chali’ 

thereon. The act of the defendants created serious apprehension of 

breach of peach for which the plaintiff approached to the court of learned 

D.M. (Executive) Nalbari with a petition u/s 145/146(1) of CrPC and the 

learned Magistrate on being satisfied proceeded u/s 145 and prohibited 

the defendant from entrance to the suit land. The concerned police 

executed the order accordingly. Afterwards the defendants approached 

and submit not to continue the proceeding as the dispute is private and 

not public. After which the parties are advised to approach to the Civil 
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Court for their remedies and to drop the proceeding and vacated the 

attachment.  Hence, the suit.     

   

The Case of the defendant 

 

3. The defendants appeared in this court after the service of summon upon 

them and submitted their written statements against the plaint. In their 

written statement, defendants stated that there is no cause of action of the 

suit. The suit is not maintainable, the suit is time barred, court fees 

improper, suit is bad for waiver, acquiescence and estoppels and suit is 

bad for non joinder of necessary party. The defendants also contended 

that all the allegations are false, fraudulent and motivated. The 

defendants stated that the land described in the schedule of the plaint i.e. 

the suit land is the ancestral property of the defendant’s family. The suit 

land was purchased by the Baneswar Hazarika, the predecessor of the 

answering defendants and Ananta Hazarika from the pattadars vide 

Regd. Sale Deed No- 404 of 66 and he was possessing the same and 

after death of Baneswar Hazarika, his 3 sons namely Arabinda Hazarika, 

Abani Hazarika and Ananta Hazarika inherited the suit land and their 

names were also duly mutated over the suit land in place of Baneswar 

Hazarika by right of inheritance. The defendants have tin chali, latrine, 

tubewell etc. over the suit land and the said tin chali is under occupation 

of their tenant namely Umesh Kalita and Ramesh Kalita. The defendants 

further contended that Arabinda Hazarika never execute any agreement 

for sale of the suit aldn in favour of the plaintiff as he never stated 

anything about such agreement to anybody else before his death and he 

was also not entitles to do so since the land is exclusively belonged to the 

defendant no-2 and his brother Ananta Hazarika. The defendants also 

contended that plaintiff is a greedy person and plaintiff has his land in the 

contiguous East of the suit land. Hence, taking advantage of staying f 

defendants at a distance place the plaintiffs has been trying to grab the 

suit land of the defendants. The plaintiff creating dispute served one 

advocate notice to defendant no-3 and on being properly replied by the 

defendant No-3 through his advocate, the plaintiff instituted a proceeding 
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No- 20m/12 falsely u/s 145/146(1) CrPC, wherein ld ADM passed order to 

attach the suit land and asked police to submit a report. The police of 

Nalbari PS after enquiry submitted report wherein the 

occupation/possession of the suit land by the defendants since 1966 was 

confirmed. Further in that proceeding the plaintiff on being asked by the 

ADM could not state that the possession of the suit land was handed over 

to him as he alleged. Considering the facts and circumstances the 

proceeding is dropped and also vacated the attachment order vide order 

dated 26/04/12. Thereupon the plaintiff filed this false suit for illegal gain 

and is harassing the defendants. Hence, defendant prayed for dismissal 

of the suit.  

ISSUES 

 

4. Upon the pleading of the parties my learned predecessor vide order dated 

10/04/13 framed as many as five issues for determination of this instant 

suit. Thereupon, on prayer of defendant side my learned Predecessor vide 

order dated 09/07/15 framed 2 additional issues. Following are the issues 

---------- 

 

a. Whether there is cause of action of this suit? 

b. Whether late Arabinda Hazarika executed an agreement on dated 

07/07/03? 

c. Whether the agreement dated 07/07/03 is binding upon the 

defendant No-1 and 2? 

d. Whether the plaintiff is entitled to get the judgment and decree as 

prayed for? 

e. To what other relief(s) the parties are entitled? 

The Additional Issues are---- 

f. Whether the suit is time barred? 

g. Whether the plaintiff has paid proper court fees? 
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5. To substantiate the issues framed in this suit the plaintiff side submitted 

evidence in affidavit of plaintiff himself as PW1, one Smt. Bharati Kakati 

as PW2 and one Sri Lohit Barman as PW3. All the plaintiff’s side witnesses 

are duly cross examined by the defendant side. Thereafter, evidence of 

plaintiff side is closed. While defendant side adduced evidence of 3 DWs. 

Defendants Sri Abani Mohan Hazarika submitted his evidence in affidavit 

as DW1, Defendant Nabajit Hazarika submitted his evidence in affidavit as 

DW2 and one Sri Umesh Kalita submitted his evidence in affidavit as 

DW3. All the DWs are duly cross examined by the plaintiff side. I have 

patiently heard argument put forwarded by the learned counsels of both 

sides and gone through the case record. The learned advocate of both 

parties submitted synopsis of written argument.  

 

DETERMINATION OF THE ISSUES, DETERMINATION, 

DECISION AND REASONS THEREOF 

 

6. ISSUES NO-(a)    The plaintiff claimed that one Arabinda Hazarika 

who solely owned and in possession of the suit land specifically described 

in schedule of the plaint executed an agreement with him for selling the 

suit land on dated 07/07/03 and assured of executing registered sale 

deed after obtaining necessary permission. Before execution of said 

agreement Arabinda Hazarika proposed to sale the schedule land to 

plaintiff and after discussion the value of the land is fixed @ of Rs. 

125000/ and on 28/04/01 as claimed by the plaintiff said Arabinda 

Hazarika received an amount of Rs. 35,000/ as advance and hand over 

possession of the schedule land to defendant. The plaintiff also claimed 

that Arabinda Hazarika died without executing the sale deed even though 

he approached several times for executing the sale deed. Plaintiff also 

contended that he developed the suit land by earth filling, erecting 

fencing and planting zirat, but on 25/02/12 the defendant forcefully 

entered into the suit land and erected a tin chali. The claimed of the 

plaintiff is that defendants are now trying to forcefully occupy the S/L. 

Defendant side on the other hand contended that suit property is the 
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ancestral property of the defendant’s family. It is contended that suit land 

is purchased by Baneswar Hazarika the predecessor of the defendants 

and Ananta Hazarika vide registered sale deed No- 404 of 66 and was in 

their possession. After death of Baneswar Hazarika his 3 sons namely 

Arabinda Hazarika, Abani Hazarika and Ananta Hazarika inherited the suit 

land and their names are mutated. It is also contended that suit land is 

under occupation of the tenant of defendant namely Umesh Kalita and 

Ramesh Kalita and on the suit land defendants have tin chali, latrine, tube 

well etc. Defendants further contended that Arabinda Hazarika never 

executed any sale agreement nor he could do it. Defendant alleged that 

plaintiff by creating dispute trying to grab the suit land. It is found parties 

have dispute in every material facts raised by one against other. Hence, 

without going into the merits of plaintiff’s case, on account of assertion 

and denial of rival parties on alleged material facts I hold that there is 

cause of action for adjudication. 

 

7. ISSUES NO-(b)   The plaintiff in his very plaint asserted that late 

Arabinda Hazarika proposed him to sale the suit land on which he 

consented to purchase and upon discussion the value of land is fixed @ of 

Rs. 125000/. Plaintiff claimed that on 28/04/01 Arabinda Hazarika 

received an amount of Rs. 35000/ and hand over possession to him. And 

on 07/07/03 late Arabinda Hazarika executed an agreement assuring that 

he will execute a sale deed after taking necessary permission and 

receiving the balance amount of Rs. 90,000/. Defendant side denied 

execution of any agreement of suit land by the deceased Arabinda 

Hazarika from the very beginning in their W/S as well as during evidence 

and disputed the Ext. 1 and also denied possession of suit land ever 

handed over to plaintiff. I perused the Ext. 1 exhibited by PW1. Plaintiff 

adducing his evidence as PW1 reiterated the same facts as he asserted in 

his plaint. Plaintiff categorically deposed that on 28/04/01 in presence of 

witnesses Arabinda Hazarika accepted advance amount of Rs. 35000/ and 

handed over possession of suit land to him and he took khas possession 

of suit land. During cross plaintiff admitted that on 07/07/03 the Ext. 1 

was executed and no monetary transaction took place on that day.  The 

PW2 is the wife of PW1 and she support evidence of PW1 and affirmed 
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that monetary transaction relating to suit land took place of dated 

28/04/01 and agreement was executed on 07/07/03. An agreement 

without consideration cannot create a legal obligation. Section 25 of the 

Indian Contract Act, which declares that ‘an agreement made without 

consideration is void’. Consideration is must in agreement, although there 

are certain exceptions when agreement valid without consideration. On 

own admission of PW1 and PW2 and the very plaint reflected on dated 

07/07/03 the Ext. 1 i.e. agreement of sale was executed without 

consideration. The agreement of sale i.e. Ext. 1 is found void agreement 

without consideration and Ext. 1 is not lawful agreement and is not 

enforceable as per law. PW3 gave evidence that sale agreement was 

executed in favour of plaintiff by Arabinda Hazarika, but PW3 Sri Lohit 

Barman who put signature on Ext. 1 as witness, regarding payment of 

consideration amount deposed differently.  Unlike PW1 and PW2 he 

deposed that on dated 07/07/03 in front of him the agreement Ext. 1 was 

executed and Rs. 35000/ was given. The ld advocate of defendant argued 

striking one ambiguity in agreement wherein it is recites “…today on 

28/04/01 executing agreement with purchaser an advanced amount of 

Rs. 35000/ is taken”. But at the end of agreement the date is written as 

07/07/03. Defendant side on basis of such recitals in agreement termed 

the sale agreement i.e. Ext. 1 as ambiguous document and questioned: 

exactly on what date the alleged agreement was executed either on 

28/04/01 or on 07/07/03. From the evidence on record it is found plaintiff 

i.e. PW1 already admitted that no consideration amount was transacted 

on 7/7/03 though on that date agreement was executed. PW2 and PW3 

also gave evidence that agreement was executed on 7/7/03. The 

presence of word ‘Aji’ seems to coloured the agreement an ambiguous 

documents. As presence of words ‘aji’ create more confusion when PW1 

and PW2 already confirmed that on 28/04/01 the consideration amount of 

Rs. 35000/ was paid to Arabinda Hazarika. While PW3 gave evidence that 

consideration amount was paid on 7/7/03 in front of him at the time of 

execution of sale agreement. The plaintiff in his plaint as well as in his 

evidence clarified that on 28/04/01 after taking the consideration amount 

of Rs. 35,000/ the possession of land is handed over to him. Defendant 

side suggested possession of suit land is never handed over to plaintiff. 
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Ext. 1 as exhibited by the plaintiff nowhere there is mention that 

possession is handed over to plaintiff. Plaintiff admitted he has lodged 

one proceeding in the executive court of ADC being No- 20m/12 u/s 

145/146(1) of CrPC and the said ADC called for a police report and police 

went to the spot. Also perused the Ext. Cha (2) the certified copy of order 

of ADM wherein it is mentioned that plaintiff (1st party) could not clearly 

stated whether possession was handed over to him. The categorical claim 

of plaintiff and the sale agreement as exhibited found contradictory to 

each other in regards to handing over possession and create confusion on 

genuineness of the sale agreement.  

 

8. The defendant side from the very beginning disputed the Ext. 1. All 

defendants in their W/S in straight denied the fact that Ext. 1 is ever 

executed by Arabinda Hazarika and DW1 and DW2 in their evidence also 

denied execution of Ext. 1 by deceased Arabinda Hazarika. The plaintiff 

produced an unregistered document and asserted that same is executed 

by the deceased Arabinda Hazarika in his favour. Defendant side denied 

signature of Arabinda Hazarika which is very much relied on by the 

plaintiff, it is for the plaintiff to take steps for examination of the disputed 

signature by sending the document to a handwriting expert. Plaintiff 

failed to discharge his part of burden even though he tried to discharge 

burden by examining one attesting witness, who also gave conflicting 

evidence regarding the date of acceptance of consideration amount of 

agreement. Another attesting witness and the scribe of the agreement 

are not examined by the plaintiff in support of his asserted fact. As 

argued by defendant advocate the PWs are employees of bank and are 

knowledgeable person, and an agreement if any is executed in the year 

2003 itself then why plaintiff did not move to court during lifetime of 

Arabinda Hazarika for registration of sale deed. The evidence as a whole 

of PWs throws considerable doubt. Plaintiff failed to substantiate his claim 

that late Arabinda Hazarika executed an agreement i.e. Ext. 1 on dated 

07/07/03 in his favour.  

 

9. ISSUES NO-(c)  Plaintiff during his cross admitted that suit land 

is the purchased land of Baneshwar Hazarika and he had 4 sons. Only 
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one son executed the sale agreement in his favour. DW1 and DW2 also 

gave evidence that suit land is the purchased land of Baneshwar 

Hazarika. DW1 exhibited Ext. Ka i.e. the sale deed of purchasing suit land 

by Baneshwar Hazarika. Ext. Kha is the zamabandi copy which shows the 

name of Sri Arabinda Hazarika, Sri Abani Hazarika and Sri Ananta 

Hazarika is mutated in place of Baneswar Hazarika by way of inheritance. 

No doubt that the name of one son Sailen Hazarika is missing in 

zamabandi. DW1 also submitted the revenue paying receipt and Ext. Cha 

the revenue clearance certificate of suit land. The learned advocate of 

defendant argued that defendant no-1 and 2 are the legal heirs of late 

Arabinda Hazarika and as per section 8 of Hindu Succession Act, 1956 

after death of Arabinda Hazarika suit property belongs to wife and sons 

as class I heirs of deceased. Arabinda Hazarika cannot alone execute 

agreement of sale of the entire ancestral property without consent of his 

wife, son and other successors. Any such agreement or sale deed is not 

valid and successor may move to court. Arabinda Hazarika no doubt can 

sale only his part of share, but as discussed in earlier issue plaintiff failed 

to substantiate claim that sale agreement i.e. Ext. 1 is executed by the 

Arabinda Hazarika. And in absence of any consideration amount the Ext. 1 

is found void. Hence, Ext. 1 is not binding on defendants.  

 

10. ISSUES NO-(f)   I jumped over two issues to decide this issue 

first. The plaintiff in his plaint apart from other relief sought relief under 

Specific Relief Act for declaring that he is entitled to purchase the suit 

land by virtue of agreement executed by late Arabinda Hazarika and 

directing defendant no. 1 and 2 to execute sale deed in favour.  The suit 

is governed by the Specific Relief Act. Article 54 of Specific Relief Act is 

reads as follows—Period of limitation is of 3 years. And the time begins---

--- The date for the performance, or if no such date is fixed, when the 

plaintiff has notice that performance is refused. The learned advocate of 

plaintiff argued that suit is barred by limitation while the defendant 

argued that suit is governed by the 2nd part of the article 54 of Limitation 

Act. Plaintiff in his plaint stated that on the date of execution of 

agreement as he claimed Arabinda Hazarika assured him that after 

obtaining necessary permission he will execute sale deed in his favour. 
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Plaintiff also asserted that he approached to Arabinda Hazarika again and 

again for execution of sale deed but Arabinda deferred again and again till 

his death in the year 2011. Plaintiff in his evidence also gave evidence 

that after death of Arabinda Hazarika he approached to defendant no-1 

and 2 for execution of sale deed and that he is always ready to pay the 

remaining amount and to execute the sale deed. A plea of limitation is a 

mixed question of law and fact. The admitted fact on the part of DW1 is 

that he got legal notice and accordingly through his counsel he sent reply 

to the notice. DW1 exhibited legal notice Ext. ga and reply of legal notice 

Ext. gha. In reply notice dated 27/02/12 the defendant refused execution 

of any sale agreement by his elder brother.  As per 2nd limb of article 54 

period of limitation in this instant case starts when the defendant side 

issuing reply notice refused performance of agreement of contract. 

Hence, the suit is not time barred.  

 

11. ISSUES NO-(g)   As argued by the defendant side it is the 

establish principle of law that a party to a suit is required to pay the 

proper court fee as per the relief sought for by him. Defendant side in 

their W/S raised the matter that plaitifff paid deficit court fees. Plaintiff in 

his plaint sought specific performance, declaration, injunction with 

consequential relief and in alternative prayer sought Rs. 35000 with 

interest from 2001 and compensation of Rs. 100000/. Plaintiff side paid 

court fees of Rs. 22.50 for declaratory relief and Rs. 11 for injunction. As 

per section 7(i) of the court fees Act no court fees for money sought and 

compensation is paid according to claim. And also no court fees is paid 

u/s 7(x)(a) of the Court Fees Act for prayer for Specific Performance 

according to the amount of consideration of the contract.  

 

12. ISSUES NO-(d)(e)  In view of the discussion made above 

and decisions arrived there in, the issues decided negative. It is found 

plaintiff failed to prove that agreement i.e. Ext. 1 is executed by Arabinda 

Hazarika. And in absence of any consideration amount the Ext. 1 is found 

void. It is also doubtful whether Arabinda Hazarika received amount @ of 

Rs. 35000/ as advance due to conflicting evidence of PWs. Hence, Plaintiff 
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is not entitled to any relief prayed for. Also, in view of factual existence in 

front of me and relied upon, no cost is imposed upon plaintiff.   

 

ORDER 

 

The suit is dismissed on contest without cost.  

Prepare the decree accordingly.  

The judgment is written, signed, sealed, tagged with the case record, 

pronounced and delivered in the Open Court on this the 26th day of March 

2018.  

       Dulumoni Das 

Munsiff No- 1, Nalbari 
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APPENDIX 

 
 

Witnesses examined by the Plaintiff: 
 

1. PW1- Sri Barun Chandra Kakati 
2. PW2- Smt. Bharati Kakati 
3. PW3- Sri Lohit Barman  

 
Documents exhibited by the Plaintiff: 

 
1. Ext. 1- Original agreement deed 
2. Ext. 1(6)- Signature of Lohit Barman 
3. Ext. 2- revenue clearance certificate 
4. Ext. 3- Jamabandi Copy 

 
Witnesses examined by the Defendant: 
 
1. DW1- Sri Abani Mohan Hazarika 
2. DW2- Sri Nabajit Hazarika 
3. DW3- Sri Umesh Kalita  
 
Documents exhibited by the Defendant: 
 
1. Ext. Ka- Sale Deed No- 404/66 
2. Ext. Kha- Certified Copy of Jamabandi of KP patta No- 6 
3. Ext. ga- Advocate Notice 
4. Ext. gha- Reply of advocate notice 
5. Ext. Unga- Copy of Police Report in connection with case No- 20m/12 
6. Ext. Cha(1)(2)- certified copy of order of dated 10/04/12 and 26/04/12 in 

connection with Proceeding of 20m/12 
7. Ext. Ditia Chaa- Revenue clearance certificate 
8. Ext. Jha- Revenue Paying Receipt 

  

 

DULUMONI DAS 

MUNSIFF NO- 1, NALBARI 

 

 

 


